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Introduction
In an age of complex global value chains, global goals to eliminate extreme poverty,
and the need for national legislation for climate mitigation, investor-state dispute settlement
(ISDS) mechanisms drive outcomes in each of these arenas. These conflict resolution
schemes are built into international investment agreements (IIA) and were initially created to
provide foreign businesses legal protection in developing countries and emerging economies.
However, in its current form these mechanisms have damaging effects on states’ right to
regulate, especially on matters related to social welfare and environmental protection.

Part I: ISDS: A Global System with Domestic Impact
Multinational corporations first emerged in the 1500’s with merchant capitalism, and
in 2017 foreign direct investment (FDI) flows accounted for US$1.43 trillion. Today FDI
remains the largest external source of finance to developing countries1. States have signed
IIAs since 1959 in an effort to legally protect their outward investors2. Today, 92% of the
world’s economies have signed at least one IIA, and many wealthy countries have signed
well over 100 agreements3. The United Nations Conference on Trade and Development
(UNCTAD) estimates that roughly 3300 IIAs exist4.
Since the 1980’s IIAs include ISDS mechanisms5, which allow foreign businesses to
file claims against the host state in arbitration tribunals that are independent of the domestic
courts. The often stated goal with this parallel judicial system is to protect investments from
discrimination in local courts. However, states may only use domestic courts to bring a case
against a foreign investor for infractions of national laws.
Treaty negotiators from wealthy countries often push ISDS on emerging economies
with the intimidation that their outward investors will only be willing to invest in that country
if an ISDS provision is in place6. However, NGOs7 and academics argue that there is “no real
1

UNCTAD. “World Investment Report 2018: Investment and New Industrial Policies.” 2018. xii. Accessed 6
April 2019, https://unctad.org/en/PublicationsLibrary/wir2018_en.pdf
2
UNCTAD. "Investor-State Dispute Settlement: UNCTAD Series on Issues in International Investment
Agreements II." 2014. Accessed 25 April 2019, https://unctad.org/en/PublicationsLibrary/diaeia2013d2_en.pdf
3
UNCTAD. “International Investment Agreements by Economy.” Accessed April 23 2019,
https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry#iiaInnerMenu.
4
UNCTAD. “World Investment Report 2018.” 2018.
5
Bernasconi-Osterwalder, Nathalie. “USMCA Curbs How Much Investors Can Sue Countries.” IISD, October
2, 2018. Accessed 25 April 2019, https://iisd.org/blog/usmca-investors.
6
Fernholz, Tim. “The New NAFTA Gets Rid of Controversial Corporate Legal Rights—for Now.” Quartz,
October 4, 2018. Accessed 25 April 2019, https://qz.com/1412330/the-new-nafta-changes-global-corporatearbitration/
7
Transnational Institute. “Profiting from Injustice.” November 27, 2012. Accessed 25 April 2019,
https://www.tni.org/en/briefing/profiting-injustice.
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evidence that signing these treaties helps bring in more foreign investment than they would
have gotten otherwise”8.
Irrespective of this debate about the merits in developing countries, Australia’s
Department of Foreign Affairs and Trade explains one very practical use of ISDS: “the ISDS
mechanism serves as an enforcement tool for the substantive commitments States undertake
in their IIAs”9. Absent any other overarching international governance or enforcement
system, ISDS mechanisms have become the judicial branch of international law, with limited
application, but with surprisingly far reaching effects on domestic legislation, especially
regarding social and environmental policies.

Part II: International Organizations in the ISDS Policy
Area
There are a multitude of international entities engaged in ISDS issues, coming from
civil society, the private sector and the multilateral space. Here we will specifically highlight
multilateral international organizations (IOs) to limit the paper’s scope and breadth.
Each IIA specifically identifies a list of established arbitration rules that may be used
during an investor-state dispute. The International Centre for Settlement and Investment
Disputes (ICSID) within the World Bank Group is the world’s leading institution devoted to
international investment disputes10. Since 1966, it has handled the vast majority of the
world’s known ICSID cases: e.g. in 2017 ICSID handled 61 per cent of all cases11. ICSID
arbitration panels follow its own defined arbitration rules.
Other smaller arbitration organizations exist throughout the world that investors and
states may use to settle disputes. Each may establish its own set of rules, or the arbitration
may be conducted under the rules set forth by a specific international body, such as the
United Nations Commission on International Trade Law (UNCITRAL). UNCITRAL is the
U.N.’s entity specialized in international commercial law12. This IO’s primary role is to
prepare policy recommendations for domestic legislative and policy reforms that will
ultimately streamline commercial law worldwide. Through participatory negotiations and
8

Fernholz, “The New NAFTA Gets Rid of Controversial Corporate Legal Rights—for Now.”
Australia Department of Foreign Affairs and Trade. “CPTPP: Investor-State Dispute Settlement (ISDS).”
Accessed February 26, 2019, http://dfat.gov.au/trade/agreements/in-force/cptpp/outcomesdocuments/Pages/cptpp-investor-state-dispute-settlement.aspx.
10
ICSID. “About ICSID”. 2019. Accessed 25 April 2019,
https://icsid.worldbank.org/en/Pages/about/default.aspx
11
UNCTAD. “IIA Issues Note 3: SPECIAL UPDATE ON INVESTOR–STATE DISPUTE SETTLEMENT:
FACTS AND FIGURES”. 2017; 1. Accessed 25 April 2019,
https://unctad.org/en/PublicationsLibrary/diaepcb2017d7_en.pdf
12
UNCITRAL. “Frequently Asked Questions - Arbitration | United Nations Commission On International
Trade Law.” Accessed April 25 2019, https://uncitral.un.org/en/texts/arbitration/faq.
9
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consensus, UNCITRAL has developed a set of arbitration rules that arbitration panels may
abide by.13
In addition to UNCITRAL, several other multilateral organizations provide policy
recommendations to countries interested in reforming their IIAs and ISDS. UNCTAD has
developed many policy recommendations for international investment including their 2015
“Investment Policy Framework for Sustainable Development” report. In addition, the OECD
has equally engaged in multilateral discussions to develop recommendations for ISDS,
including their 2018 Freedom of Investment Roundtable that aimed to inter alia investigate
the appointing of arbitrators in ISDS.14

Part III: Challenges
ISDS poses a threat to national sovereignty by limiting the state’s right to regulate
domestic affairs. This occurs in multiple ways, but is entrenched in the fact that arbitration
panels, typically made up of three corporate attorneys certified in international investment
arbitration, have extraordinary leeway to interpret the IIA they are enforcing.
If a state wins, it must typically share the legal fees with the investor. On average an
investor-state dispute costs US$8 million, but can extend to over US$30 million.15 If the state
loses the case, it is obligated to also pay the investor an award determined at the discretion of
the arbitration panel, which today often extends into the hundreds of millions. The largest
known ICSID award of US$1.76 billion was sentenced to Ecuador for terminating an oil
production site in the Amazon.16 As panels provide awards based on the principle of a state
frustrating investor expectations, there is great room for interpretation. 85% of disputes are
against low and middle-income countries17 and awards of this magnitude threaten these
countries’ economic sustainability. Investment funds have begun to finance investor-state
cases for a stake in the anticipated award to investors18, which further aggravates the
imbalance between investors and states.
The magnitude of these awards and the legal fees not only affects a state’s budget,
foreign investors can use them to threaten countries contemplating legislation that might
13

UNCITRAL. “Frequently Asked Questions - Arbitration.”
OECD. “Appointing Authorities and the Selection of Arbitrators in Investor-State Dispute Settlement OECD,” April 4, 2018. Accessed 2 April, https://www.oecd.org/corporate/consultation-isds-appointingauthorities-arbitration.htm.
15
OECD. "Investor-State Dispute Settlement Public Consultation: 16 May - 9 July 2012." 2012. Accessed 25
April 2019, http://www.oecd.org/investment/internationalinvestmentagreements/50291642.pdf
16
Transnational Institute. “Profiting from Injustice.” 21.
17
OECD. "Investor-State Dispute Settlement Public Consultation: 16 May - 9 July 2012." 17.
18
Hals, Tom. “Want to Sue Venezuela for Millions? These Firms Can Help, for a Price.” Reuters, December
21, 2018. Accessed 25 April 2019, https://www.reuters.com/article/us-venezuela-lawsuits-finance-insightidUSKCN1OK0EP.
14
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frustrate their expected profits. In fear of being sued by one or more investors, domestic
public policy objectives are often compromised by foreign companies’ interests. This is
called the “chilling effect.” In this way, IIAs not only jeopardize the public interest,
particularly in human rights, environmental issues, etc., but they undermine domestic
sovereignty in policy-making, by “inviting challenges to domestic law"19.
ISDS erodes domestic sovereignty in other ways, notably by eschewing the use of
domestic judicial institutions, again lowering the ability of a given state to regulate conflicts
internally. In addition, investors can “treaty shop” by using subsidiaries in a jurisdiction that
has a particularly favorable IIA with the country they wish to sue. This was how Philip
Morris International sued Australia for their anti-tobacco legislation20. Further, ISDS
privileges foreign investors in granting them greater rights and greater political influence than
local firms.
Another concern is the lack of obligations or responsibilities on the part of investors.
Those violating human rights are allowed to sue states for frustrated future earnings, which
again puts profits over human well-being. Further, victims of corporate human rights
violations, or communities affected by the environmental degradation caused by a foreign
investor, are neither invited to contribute to arbitration proceedings nor have any recourse to
sue the investor for damages.21
Finally, the secrecy in which ISDS is conducted, the lack of a standing appeals
facility, and the questionable impartiality of arbitrators are threats to fair and democratic
procedures worldwide22. Investor-state disputes proceedings and settlements are not required
to be made public. As of 2014, UNCITRAL’s new arbitration rules now require disclosure23,
but ICSID rules do not24. Currently ICSID has an appeals mechanism that takes 2 years, but
there is no standing appellate mechanism that could fairly and transparently handle appeals25.
Lastly, there are significant conflicts of interest for arbitrators and those funding the dispute.
In their primary role, arbitrators are or have been corporate attorneys fighting for the interests
of their corporate employer26. Arbitrators are appointed and paid by disputing parties, leading
19

Armand De Mestral. “Investor-State Arbitration Between Developed Democratic Countries”. September
2015. Accessed 25 April 2019, https://www.cigionline.org/publications/investor-state-arbitration-betweendeveloped-democratic-countries
20
Bollyky, Thomas. “The Tobacco Problem in U.S. Trade.” Council on Foreign Relations, September 5, 2013.
Accessed 25 April 2019, https://www.cfr.org/expert-brief/tobacco-problem-us-trade.
21
Fernholz, Tim. “The New NAFTA Gets Rid of Controversial Corporate Legal Rights—for Now.”
22
Transnational Institute. “Profiting from Injustice.” 16.
23
CIEL, IISD and Vale Columbia Center. “New UNCITRAL Arbitration Rules on Transparency: Application,
Content and Next Steps”. July 2013.. Accessed 25 April 2019,
http://ccsi.columbia.edu/files/2014/04/UNCITRAL_Rules_on_Transparency_commentary_FINAL.pdf
24
ICSID. “Confidentiality and Transparency - ICSID Convention Arbitration.” n.d. Accessed April 25, 2019.
https://icsid.worldbank.org/en/Pages/process/Confidentiality-and-Transparency.aspx.
25
OECD. "Investor-State Dispute Settlement Public Consultation: 16 May - 9 July 2012." 71.
26
Labonté, R., Schram, A., & Ruckert, A. “The Trans-Pacific Partnership: Is It Everything We Feared for
Health?” 2016. International journal of health policy and management, 5(8), 487-496.
doi:10.15171/ijhpm.2016.41
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to the question of neutrality in decision-making. Given this context, it is not surprising to see
the interest-driven arbitrators tend to make pro-business decisions.

Part IV: Alternatives and Recommendations
Numerous actors work on possible reforms of the ISDS system and there is consensus
among IOs that reform is needed. This section endeavours to explore these proposed reforms.
Roughly, the reform proposals can be divided into three categories: 1) Reform within the
existing system; 2) Creation of a new system; 3) Elimination of the ISDS-system.
First, this sections looks into these three categories of proposals. Second, the
proposals are positioned within a theoretical view on how to approach challenges in
international affairs. This theoretical positioning is helpful in understanding how far the
reforms can go and what kind of change they target. Lastly, the challenges of the ISDS
system are placed in a framework of globalization’s effect on corporate dominance,
democracy and national determination. In light of this debate, the paper wraps up with some
broad ISDS reform recommendations.

Reform within the existing system
Countries around the world are taking the initiative to reform IIAs in ways that
directly or indirectly address the ISDS challenges we have outlined here27. UNCTAD reports
that many IIA reforms now have a sustainable development orientation, either by referring to
its importance or by explicitly safeguarding sustainable development-oriented policy
objectives from the agreement’s reach28. Many IIAs now also broadly protect the right to
regulate domestic affairs. The ISDS mechanism itself has also been reformed, including
exempting certain policy areas from litigation. Several agreements signed in 2017 use
innovative reforms rarely before seen, including adding investor obligations to access both
ISDS and protection under the treaty, limiting the scope of state actions that an investor can
legally contest, and requiring home states to use guarantees and other mechanisms to
encourage FDI outflows to developing economies29. NGO advocates and IOs have proposed
other technical reform options to strengthen sustainable development protection30.

27

UNCTAD. “World Investment Report 2018.” 2018. 95-96.
UNCTAD. “World Investment Report 2018.” 2018. 96.
29
UNCTAD. “World Investment Report 2018.” 2018. 98.
30
In particular, UNCTAD’s 2012 “Investment Policy Framework for Sustainable Development” and their 2013
“World Investment Report” both lay out additional reforms states could propose during negotiations with their
investment partners. The OECD’s "Investor-State Dispute Settlement Public Consultation: 16 May - 9 July
2012" also reviews possible reforms, and one 2016 NGO book on the topic written by NGOs is Rethinking
Bilateral Investment Treaties: Critical Issues and Policy Choices, edited by Kavaljit Singh and Burghard Ilge.
28
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Separate from the IIA reforms, arbitration rules are also under review within both
ICSID and UNCITRAL. Since 2016 the public and ICSID member states have been
discussing topics and themes for reform31. The overall aim is to modernise, simplify and
streamline the current rules32. Proposals include addressing transparency issues, but are
mostly focused on improving efficiency and clarity of rules.
In 2012, UNCITRAL’s initiated a reform to its rules, specifically focusing on ISDS.33.
Since, the organization has established a large body of policy research and created the
Investment Dispute Settlement Navigator, an online tool providing information on ISDS
cases to policymakers and the general public. The organisation has a working group devoted
to ISDS, which since 2017 has been drafting reform proposals34.

Creation of an alternative mechanism
The European Union, which operates as a single negotiating unit in international
trade, acknowledges that the current ISDS system has become controversial and needs
reform. Since 2015, the European Commission has proposed a so-called Multilateral
Investment Court (MIC), which is primarily designed to overcome three kinds of challenges,
namely: 1) the threat of ISDS to states’ right to regulate in the public interest, 2) arbitrators’
impartiality, and 3) the lack of an appeals mechanism. The court would consist of a
permanent tribunal with judges working on a rotational basis to avoid potential conflicts of
interest. The MIC would include an appellate mechanism, and have a transparent working
process.
Currently, this permanent investment court has not yet been put into practice35, but it
has been included in the EU’s bilateral agreements with Mexico36, Canada, Vietnam and
Singapore37. Human rights and environmental advocates have claimed that this parallel
system of justice creates a world court for corporations, further entrenching investor rights

31

ICSID. “ICSID Rules and Regulations Amendment Process.” n.d. Accessed April 23, 2019,
https://icsid.worldbank.org/en/amendments.
32
ICSID. “Confidentiality and Transparency - ICSID Convention Arbitration.
33
UNCTAD. “IIA Issues Note 4: IMPROVING INVESTMENT DISPUTE SETTLEMENT: UNCTAD
POLICY TOOLS”. 2017; 2. Accessed 25 April 2019,
https://unctad.org/en/PublicationsLibrary/diaepcb2017d8_en.pdf
34
“Working Group III: Investor-State Dispute Settlement Reform.” United Nations Commission On
International Trade Law. Accessed April 28, 2019. https://uncitral.un.org/en/working_groups/3/investor-state.
35
Harte, R. “Prospects for a Multilateral Investment Court. European Parliamentary Research Service”. 2017.
Accessed 25 April 2019,
http://www.europarl.europa.eu/RegData/etudes/ATAG/2017/607252/EPRS_ATA(2017)607252_EN.pdf.
36
UNCTAD. “World Investment Report 2018.” 2018. 96.
37
UNCTAD. IIA Issues Note on "Reforming Investment Dispute Settlement: A Stocktaking.” 2019. 3.
https://investmentpolicyhubold.unctad.org/News/Hub/Home/1610
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over communities and ecosystems worldwide38. They advocate for completely abolishing
ISDS and any other modified system.

Eliminating the ISDS-system
A handful of states have decided to terminate their IIAs or to renegotiate them in an
effort to reform the international investment regime. As the IIAs include ISDS-mechanisms,
terminating the agreement means annulling investors’ possibility of applying ISDS. These
countries include Bolivia, India, Indonesia, South Africa and Ecuador39. In addition, some
countries are simply eliminating ISDS from new agreements they sign. In 2017 Brazil signed
3 agreements that have no ISDS mechanism, and the trans-pacific trade agreement CPTPP
includes five bilateral opt-outs40.
Investors in these states will instead have to deal directly with domestic judicial
bodies if they have a case to put forward. To limit their risk in emerging economies, investors
can obtain insurances or guarantees from e.g. the World Bank’s Multilateral Investment
Guarantee Agency or the European Fund for Sustainable Development41. Lastly, investors
can still negotiate directly with the states to create an investor-state arbitration agreement
specific to the enterprise42. These alternatives decrease investor risks and encourage more
FDI.

Problem-solving vs. critical approaches to reform
Among academic theories on IOs exist two opposing approaches to addressing
challenges in the international system: theories that are problem-solving and those that are
critical. Problem-solving theories seek to solve the immediate problem at hand without
questioning the system itself. Since problem-solving theories take the system as a given, they
are characterized as conservative. In contrast, critical theories don’t take the system for
granted and instead seek to understand how our current world came to be and how it can be
changed. In that way, critical theories believe that institutions and social dynamics can be
explained and that alternatives exist.

38

Rosa-Luxemburg-Stiftung. “A World Court For Corporations: How The EU Plans To Entrench And
Institutionalize Investor-State Dispute Settlement.” 2017. https://www.rosalux.eu/publications/a-world-courtfor-corporations/
39
IISD. “Investment Treaty News: Ecuador denounces its remaining 16 BITs and publishes CAITISA audit
report.” 2017. Accessed 25 April 2019, https://www.iisd.org/itn/2017/06/12/ecuador-denounces-its-remaining16-bits-and-publishes-caitisa-audit-report
40
UNCTAD. IIA Issues Note on "Reforming Investment Dispute Settlement: A Stocktaking.” 2019. 7.
41
Chadwick, Vince. “EU Unveils First EFSD Investment Guarantees but Agriculture Projects Lag.” Devex,
July 13, 2018. https://www.devex.com/news/sponsored/eu-unveils-first-efsd-investment-guarantees-butagriculture-projects-lag-93103.
42
TNI. “Why did Ecuador terminate all its Bilateral investment treaties?” 2017. Accessed 25 April 2019,
https://www.tni.org/en/article/why-did-ecuador-terminate-all-its-bilateral-investment-treaties
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In this paper’s research of ISDS reform, both problem-solving and critical approaches
of international actors can be identified. The first two reform approaches presented above can
be related to problem-solving theories. Many actors have suggested improvement to the
existing system. As such, the system itself is taken as a given and modifications of the current
system are explored. In the same vein, the EU has endeavored to introduce permanent
investor courts. Even though the EU’s proposal introduces an innovation, the overall ISDS
system protecting corporate interests is kept in place. These are conservative approaches to
reforming the ISDS system. These proposals might prove effective and may result in changes
to the current system. However, they will never be able to fundamentally change the
orientation of ISDS as the current system’s pro-business premises are taken for granted.
The last reform approach of abolishing ISDS altogether can be connected to critical
theory. The fact that several states have chosen to abolish their membership of ICSID, to
annul IIAs and to not apply ISDS provisions in investment agreements means that these states
are questioning the system itself. These states step beyond the status quo and explore
fundamentally different ways of dealing with investor-state disputes. This enables the states
to overcome the inherent challenges of the ISDS-system. However, this does not necessarily
mean that the challenges are overcome. States may still face challenges in their solution. But
it is important to note that they do not take the system for granted, and thus there is a
possibility to overcome the existing system’s weaknesses and create fundamentally better
alternatives.

ISDS: A product of and a promotion of globalization
Many scholars and practitioners have noted how economic globalization in its current
form is harmful to public interests and democratic governance. For instance, the sociologist
Saskia Sassen notes that the systems and institutions of economic globalization are oriented
towards corporate economic growth43. According to her analysis, we are in a global era of
privatization, deregulation and open borders. From these conditions follow that economic
growth is not advancing public interest, but favouring corporations.
The ISDS system is indeed a product of globalization as it is developed in the wake of
global trade when more and more companies from developed economies pursued investments
in emerging markets and developing countries. In many ways, criticisms of ISDS are aligned
with Sassen’s critical view of globalization: ISDS is considered pro-business and causing
public policies to be overrun by corporate interests, meaning that the economic interests of
corporations are dominating the system. This fits Sassen’s conclusions on globalization being
oriented towards securing economic growth for corporations.

43

Saskia Sassen, Expulsions - Brutality and Complexity in the Global Economy (the Belknap Press of Harvard
University Press, 2014).
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Other scholars are also critical of the current form of economic globalization and how
it limits democratic politics. Among these are the highly acclaimed economist Dani Rodrik,
who in his book The Globalization Paradox (2011) advocates for restraining globalization.
Rodrik says we live in a world of hyperglobalization: economic liberalization and deep
economic integration, exemplified by how trade agreements impact domestic policies44. The
ISDS system is a good illustration of how hyperglobalization results in limiting democracy.
According to Rodrik, corporations prioritize minimizing transaction costs and securing
market access at low costs. Under such conditions, nation states seek to attract international
investors by designing domestic regulations and policies to ease international economic
integration45. As such, democratic politics are put aside to favour corporate interests: states
are designing policies to attract investors and investors are challenging policies for the public
good.
Rodrik is highly sceptical of hyperglobalization and advocates for restraining
globalization to safeguard national self-determination and democratic politics (see Figure 1 in
the annex). He advocates for a thin version of globalization where democratic politics and
national self-determination are put at the forefront.

Conclusion
Looking back at the three types of proposed reforms, reforming the current system or
establishing an alternative court would mean continuing to operate in a system of
hyperglobalization. In contrast, eliminating the ISDS system and giving power back to
domestic judicial bodies is aligned with thin globalization as democratic politics are located
in the national states that control globalization.
Rodrik’s framework shows that if the aim is to safeguard public interest and prevent
corporate domination, reforming the existing ISDS system or creating alternative
mechanisms will not address these objectives. Choosing environmental and human interests
over the alleged benefits of FDI requires a critical approach to the ISDS system, which
suggests the total elimination of ISDS and transferring power to domestic courts. This,
combined with greater obligations and responsibilities of investors to protect human rights
and implement environmental protection measures, could have profound impacts on
achieving global sustainable development objectives. Other effective measures likely exist,
and this paper recommends deeper critical analyses of those options and the current system of
globalization to allow a profound rethinking of the system and to ensure that public interest is
placed at the forefront of international and national priorities.

44
45

Rodrik, D.. “The Globalization Paradox”. 2011. Page XVII
Rodrik, D.. “The Globalization Paradox”. 2011. Page 206
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Appendix
Figure 1: Rodrik’s political trilemma
Illustration based on Rodrik’s model of the political trilemma of the World Economy. Rodrik
suggests prioritizing national self-determination and democratic politics and thus restrict
globalization to what he calls “thin globalization”.
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